
The right to health – non 
discrimination and choice 

The right to health, life, education, work, non-
discrimination linked – indivisibility  

The human right to health,  CESCR article 12  
CESCR, general recomendation 14 
 * Physical accessibility 
 * Economic accessibility 
 * Information accessibility 
 * non-discrimination, sex, class, ethnicity  

  
  



CEDAW article 12 

 1. States Parties shall take all appropriate measures to 
eliminate discrimination against women in the field of 
health care in order to ensure, on a basis of equality of 
men and women, access to health care services, 
including those related to family planning.  

 2. Notwithstanding the provisions of paragraph I of this 
article, States Parties shall ensure to women appropriate 
services in connection with pregnancy, confinement and 
the post-natal period, granting free services where 
necessary, as well as adequate nutrition during 
pregnancy and lactation.  

 CEDAW General Recommendation 24 

 

 



 
CEDAW article 12,1  

 

• On an equal basis with men laws, policies and 
practices must respect, protect and fulfill the 
right to equal access to health care facilities 

 

• Respect the right to acces on a non-
discriminatory basis: 
• Services to prevent, detect and treat disease specific to women  

• Same access regardless of biological and social difference 
difference (GRC 24, 12) 

• Different pricing of sterilization of men and women 

(Norway Klagenemnda for likestilling 4/2003, reference to 
CEDAW article 12) 

  

 

 

 

 



• Does different routines for discovering breast 
cancer and prostate canser constitue gender 
discrimination? 

 Norway :Likestillings og diskrimineringsnemnda 

2/2006  

 Scientific reasons for differential treatment. Breast 
cancer, unlike prostate cancer easy to detect at early 
state and high treatment success rate 

 



To withold services that only women need – 
maternity care, emergency contraception, abortion 

etc..as discrimination against women 

 Can access to such health services be witheld on 
religious and moral grounds?  

 Abortion 
– ECHR:Abortion not a human right yet right to life not a human 

right obstacle to abortion.  Margin of appreciation  

– Protocol to the African Charter on the Right of women 

 Article 14 c 

– Information and services for women who have a legal right to 
abortion.  

 Human Rights Commitee Com. 1153/2003 (Cook 2006, 220) 

 CEDAW concluding comment to Slovakia, if conscientus 
objection is invoked, women should be referred to non-
objecting providers 

  

  

 



A.B. and C. v. Ireland (no. 
25579/05) 

 
 Three women living in Ireland, who became pregnant unintentionally, 

complained that,because of the impossibility of obtaining a legal abortion in 
Ireland, they had to go to the United Kingdom for an abortion and that the 
procedure was humiliating, stigmatising and risked damaging their health. 
Having or helping anyone to have an abortion is a criminal offence in 
Ireland. However there is a constitutional right to an abortion where there 
is a real and substantial risk to the life of the mother. One of the applicants, 
sufferd from a rare form of cancer. She understood that her pregnancy 
could provoke a relapse and believed that it put her life at risk. 

 The Court found that Ireland had failed to implement the constitutional 
right to a legal abortion. There had therefore been a violation of Article 8 
(right to respect for private and family life) concerning the applicant in 
remission from cancer (no violation concerning the other two), because she 
was unable to establish her right to a legal abortion either through the 
courts or the medical services available in Ireland. The Court noted the 
uncertainty surrounding the process of establishing whether a woman’s 
pregnancy posed a risk to her life and that the threat of criminal 
prosecution had a “significant chilling” effect both on doctors and the 
women concerned. 



Emergency contraception? 
 

 Right to life versus right to choice and equality 

  

* Scientific approach (GRC 24 para. 8) 

 

• Scientific evidence that pregnancy begins at 

implantation and not fertilization – not abortion. 
(Smeaton v Screatary of State for Health (2002) UK 
Family law reports) 

 

 

 

 



Laws and practices differentiating  on the basis of 
marital/family status 

 

• Laws and practices that require husband’s consent 

*CEDAW article 1 ”marital status”, GRC 24 

*European Court of Human Rights dismissed 
putative father’s right to have a say in abortion 
Boso v Italy (2002) Ap.No. 50490/99 
Eur.Commission 

 

• Laws and practices that exclude single women, f.ex 
from access to family planning services and 
contraceptives 

• CEDAW article 1 ”marital status”, GRC 24 

 

  

 



CEDAW article 12.2 – positive obligation to 
lay a foundation for women’s and girls’ 

reproductive choice 
 
 
CEDAW article 16.1 e), 
The same rights to decide freely and responsibly on the number and 

spacing of their children and to have access to the information, 
education and means to enable them to exercise these rights  

 
10 (h)  
Access to specific educational information to help to ensure the health 

and well-being of families, including information and advice on 
family planning. 

 
and 14 (b) 
 To have access to adequate health care facilities, including 

information, counselling and services in family planning; 

 
 
 
 
    

 
 

 



Ms A.S versus Hungary 

 Sterilization of Roma woman in hospital 
breach of CEDAW article 10 h, 12 and 16 
e  

 ”Acceptable services are those delivered in 
a way that ensure full consent ” (GRC 24 

 Sterilization where term on consent form 
was in lating and signed in the course of 
still birth not seen as consent. 



The right to information about 
family planning 

 
• The relationship between CEDAW article 16, 

12, an 10 h and  ICCPR article 19 (3) and ECHR 
article 1o, 8, 14 

 
*  ECHRC Open door and Dublin well women v 

Ireland: Restrictions in the right to information 
must be 

    * prescribed by law 
    * necessary in a democratic  

   society 
    * proportionate to the aims  

   pursued 
     
 
 



Case Open Door and Dublin Well v. Ireland 
Application no 14343/88; 14235/88 

 The applicants were two Irish companies which 
complained about being prevented, by means of a court 
injunction, from providing to pregnant women 
information about abortion abroad.  

 The Court found that the restriction imposed on the applicant companies 
had created a risk to the health of women who did not have the resources 
or education to seek and use alternative means of obtaining information 
about abortion. In addition, given that such information was available 
elsewhere, and that women in Ireland could, in principle, travel to Great 
Britain to have abortions, the restriction had been largely ineffective. 
Violation of Article 10 (freedom of expression and information).  

– Overbroad and disproportionate 

 



Adolescents right to information 
about family planning 

 

Health: 

CRC article 17 

CRC article 27 

GRC no 3 – 4 

http://www.universalhumanrightsindex.org/
hrsearch/search.do 

  

 

 

 

 

 



CRC Committee GRC 4, para 28 

 ”In light of articles 3, 17 and 24 of the 
convention, state parties should provide 
adolescents with access to sexual and 
reproductive information, including information 
about family planning and contraceptives, the 
dangers of early pregnancies, the prevention of 
HIV aids..In addition, states parties should 
ensure that they have access to appropriate 
information, regardless of their marital status 
and whether or not their parents and guardians 
consent.” 



 
Sex education in schools 

 

CESCR 13(1) ”Education for full development” 

Obligatory sex education in schools: 

Kjeldsen,Busk Madsen and Pedersen v Denmark 
1976 EHHR 

Compulsory sex education ”conveyed in an 
objective, critical and pluralistic manner” does 
not violate parents rights  to ensure education is 
in confirmity with their religion. 

 

  
 
 



 
 
 
 
 

 



 



 



 





Concluding comments  

  
 


